pillars because they become fatigued,  loose efficiency,   and may "become
an accident going to happen somewhere"   (Tr,  121-123).     Recognizing
that Mr.   Cochran's  later testimony in response to bench questions was
somewhat  Inconsistent on these points,   complainant nonetheless argues
that  It  supports his conclusion that his safety, concern was a reasonable
one.     Complainant also  cited the  testimony of  Inspector Lowers  that each
person knows his own limitations,  and that he   (Lowers) would personally
not work 16 hours on a pillar section  (Tr.   178,   184).

Complainant concludes  his arguments in support of his  case by
asserting  that   the  respondent's arguments  that his work refusal due  to
exhaustion does not merit  the Act's protection because   (1)   the work
refusal  did not  involve the violation of a mandatory safety standard;
and   (2)   the claim of exhaustion is  "too subjective" in nature   (Tr.   97-100),
are not supported by case law or the legislative history of  the Act.
Moreover,   complainant states  that both arguments  contradict  the intent
of  the Act,  which is   to protect the safety and health of miners,  and
therefore must be rejected.

In further support of his arguments,   complainant cites  the
legislative Intent of Congress that the Act be broadly interpreted to
afford protection for miner's for safety related work refusals.     In
response  to  the respondent's  arguments that a claim of exhaustion Is  "too
subjective",   complainant  points out that while  this is  true of almost all
coal  mine  safety complaints,  In his case common sense dictates  that if
he is   too  exhausted to work,   to require him to do so presents a hazard
both  to him and  to his  co-workers.     Complainant notes  that he does not
claim,   nor does he expect me  to hold,   that a miner's claim of exhaustion
must  alwasy be deemed protected activity.     Nor does he expect me to strictly
define when a work refusal due to exhaustion is  deserving of  the Act's
protection.     However,   on the facts  of his case,  where he has shown that
he was  exhausted after having worked continuously for a full shift in a
uniquely demanding work environment, was faced with the prospect of
several hours additional work,   and honestly believed he could not perform
that work safely,   complainant maintains  that it would be Inequitable
to find  that  the respondent had the  right  to force him to make a choice
between his  safety or his job.     Complainant asserts  that  this  is particularly
true  in light of  the fact  that   the foreman who  discharged him admitted
that  it would be  "too dangerous" to  require an exhausted miner to continue
to work on a pillar section after the miner had already completed a shift's
work   (Tr.   359).     Moreover,   complainant argues  that  it would be anamalous
for the Act  to protect miners who are discharged for complaining about
filthy or inaccessible restroom facilities at a mine - MSHA ex rel.   Johnson
v.   Borden,   Inc.,   3 FMSHRC 926   (1981);  Edwards v.   Aaron Mining.   Inc.,
3 FMSHRC 2630  (1981)  - yet not protect miners who  cannot safely perform
a work assignment due to  fatigue.

Regarding respondent's argument  that his  claim of exhaustion is  "too
subjective"  to be afforded protection,  complainant  contends  that  the belief
underlying his work refusal was no more subjective  than numerous other
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